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LI PEZ, Circuit Judge. Gabriel Lemrerer appeals from
his conviction for inportation of cocaine and conspiracy to
i nport cocai ne. He argues, first, that the governnent failed to

di scl ose excul patory evidence in violation of Brady v. Maryl and,

373 U.S. 83 (1963). Second, he contends that the district court
responded inadequately to a problem with one of the jurors,
resulting in a violation of Lemmerer's rights under the Sixth
Amendnent and the Federal Rules of Crim nal Procedure. Finding
no merit in his clainms, we affirm
l.

View ng the evidence in the |ight nost favorable to the

verdict, the jury could have found the follow ng facts. See

United States v. Nguyen, 246 F.3d 52, 53 (1st Cir. 2001). At

approximately 11:00 p.m on March 20, 1999, Lemrerer flew into
Logan Airport on a charter flight from Aruba. He carried with
himtwo pieces of |uggage, and had checked two others: a small
green bag, and a | arger, hard-shell black suitcase. An Austrian
citizen, Lemrerer first proceeded through the imm gration check
point. He then retrieved his green bag and bl ack suitcase from
t he baggage carousel and began to wal k out of the airport. He
qui ckly was stopped, however, by a United States Custons Service
| nspector who found Lemmerer’s jacket and | ong pants suspici ous

am d the shorts and t-shirts worn by his fell ow passengers.
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Lemrerer gave the inspector his Austrian passport and
a Custons Declaration filled out in German, which indicated that
he planned to spend three days at the Hanmpton Inn in Law ence,
Massachusetts. He then was taken to an inspection area. After
searching his other bags, custonms inspectors asked Lemmerer for
t he conbi nation to the black suitcase. The conbination Lenmerer
provi ded did not work, but the inspectors were able to open the
suitcase wusing the conbination “000. "~ I nside, they found
wormen’s clothing and scattered pieces of carbon paper, and,
hi dden at the bottom five packets containing alnost five
kil ograns of cocaine. Lemrerer was placed under arrest.

The bl ack suitcase had no nanme tag or |uggage claim
ticket attached to it, and Lenmmerer denied that it was his.
However, a pat-down search revealed that Lemrerer had a claim
ticket in his pants pocket indicating that he had checked two
bags. The search of Lemmerer's |uggage also reveal ed a hotel
invoice for a previous reservation at the Hampton Inn, with the
confirmation nunmber “86306693." The inspectors also found a
separate piece of paper with the name “Johannes Trueber” and the
same confirmation nunber witten on it.

Subsequent investigation disclosed that Lemmerer and
Trueber, both Austrian citizens residing in the Dom nican

Republic, had been traveling together since | ate January, 1999.
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Their journey began on January 31, when the two nen flew
together from the Dom nican Republic to Boston, Mssachusetts.
A man nanmed Ramrez net them at the airport, and they stayed
with him for the next five days in an attic apartnment at 46
Crescent Street in Lawence, Massachusetts. Lemrerer and
Trueber then took separate flights to Aruba, where they spent
the next three weeks in a shared hotel room The two nen
returned to Lawrence in | ate February, again flying separately.
This time, instead of returning to the Crescent Street
apartnment, Lemmerer booked a room at the Hanpton Inn, and
Trueber joined him there the next day. Shortly after their
arrival, they made plans to return to Aruba the follow ng week
Agai n, Lemrerer and Trueber flew on separate flights, but upon
arrival stayed together in the sane small hotel room They
remai ned in Aruba until March 20, when they boarded separate
flights back to Boston

Trueber arrived at Logan at approxi mately the sane tine
as Lemmerer on the evening of March 20, and checked into the
Tage Inn in Law ence. From there, he placed several calls to
t he Hanpton I nn, asking for Lemmerer. Enployees at the Hanpton
Inn first informed himthat Lemmerer had not arrived yet, and
then — on the advice of custons inspectors — began forwarding

Trueber's calls to a vacant room Rather than | eave a nessage,
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however, Trueber went to the Hampton Inn hinself, where he
| earned that Lenmmerer had not, in fact, checked in. Trueber
left, returned with his luggage, and checked into a separate
room He |ater was arrested there.

In April, 1999, Lemmrerer and Trueber were indicted on
one count of conspiring to inmport cocaine into the United States
inviolation of 21 U S.C. 8 963, and one count of inportation of
cocaine in violation of 18 U S.C. § 2 and 21 U.S.C. 8§ 952(a).
Roughly three nonths later, a superceding indictment was
returned adding a third defendant, Fidencio Jinenez, on the sane
two counts. The superceding indictment charged that the
conspi racy began “on an unknown date but at | east by on or about

January 31, 1999 and continuing to on or about March 21, 1999.”

The district court severed Lemmerer's case from that
of his codefendants, and Lemrerer was tried first. His defense
strategy was fairly sinple. The prosecution’s evidence nmade
clear that Trueber was the driving force behind the drug
smuggl i ng scheme, which likely had been in place well before
Lemrerer becane involved. While the governnment hoped to show
that Trueber had recruited Lemrerer as a courier, Lemrerer
mai nt ai ned that he had been tricked into acting as an “unwitting

pawn” in Trueber’s “master plan.” Thus, his defense hinged on
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the theory that Trueber — the sophisticated, experienced drug
smuggl er — had taken advantage of the ol der Lemmerer, who was 65
years old when the two nen nmet, and whose failing health, poor
eyesight, and inability to speak either Spanish or English nmade
hi m an easy target.

Lemerer's first trial ended in a hung jury, and he was
retried in Decenber, 1999. After an eight-day trial and roughly
two days of deliberation, the jury found him guilty on both
counts of the superceding indictnent. The district court
sentenced himto 121 nonths in prison. This appeal followed.

1.

As noted, Lemmerer offers two grounds for vacating his
convi cti on. He argues, first, that the governnent unduly
del ayed the disclosure of material evidence favorable to his
def ense; and second, that the judge's allegedly inproper
handling of a difficult juror rendered the verdict invalid. W
address his clains in turn, explaining the facts relevant to
each.

A. Delayed Di scl osure of Material Evidence

Lemrerer clainms that the governnent commtted a Brady
violation by failing to disclose pronptly certain Western Union
records. The Supreme Court held in Brady that “suppression by

t he prosecution of evidence favorable to an accused upon request
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vi ol ates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” 373 U.S. at 87. Lemmerer's claimis
based on the wel |l -established extension of that rule prohibiting
unwar r ant ed del ays in the disclosure of material evidence. See,

e.g., United States v. Ingraldi, 793 F.2d 408, 411-12 (1st Cir.

1986) (recognizing that delayed disclosure requires reversa
wher e del ay prejudiced defense).

1. Fact ual Backgr ound

After its near-loss in Lemmerer's first trial, the
prosecution sought to bol ster the case against himw th Western
Uni on records showi ng a series of wire transfers between vari ous
i ndividuals allegedly connected to the drug snuggling schene.
Some of those records indicated that, during their first stay in
Aruba, both Lemmerer and Trueber had received noney sent from
men claimng to live at the 46 Crescent Street address in
Lawrence. Other records, though not tied directly to Lemmerer,
hel ped support the governnent's theory that the noney w red back
and forth (some of which Lemrerer received) was used to buy the
cocai ne.

Prior to Lemmerer's second trial, his trial counsel!?

attenmpted to exclude those Western Union records as irrel evant,

! Lemmerer is assisted by different counsel on appeal.
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but the district court concluded that they easily satisfied the
m niml requirements of relevance. Def ense counsel then
requested pernission to introduce other Western Uni on docunents
of the same nature involving transactions that predated the
al | eged conspiracy between Lenmmerer and Trueber. Although the
rel evance of the earlier records was | ess clear, defense counsel
argued that they should be admtted “for the sake of
conpl eteness.” The government did not argue to the contrary,
and the district court granted defense counsel's request.

Consi stent with those pretrial rulings, the governnment
introduced on the third and fourth days of the trial Wstern
Uni on transfer records show ng that on February 10 and 16, 1999,
whi |l e Trueber and Lemrerer were in Aruba on their first visit,
Trueber received noney wired from Law ence, Massachusetts. The
senders identified thenmselves as Luis Sanchez and Luis Cancel,
respectively, and each |listed 46 Crescent Street as his address.
Accordi ng to another batch of records, both Trueber and Lemrerer
had been wired noney on February 26; Lemmerer fromthe same Luis
Sanchez, and Trueber from a man in Col ombia named Jose Danilo
Rodri guez. A final record indicated that, on February 26,
Rodriguez also had wired noney to Lemmerer’s alleged co-

conspirator Fidencio Jinmenez, who then was in Venezuel a.



Def ense counsel introduced other records that showed
Trueber following a simlar pattern in the year prior to the
events involving Lemmerer. Those records indicated that Luis
Cancel had wired noney to Trueber in Aruba on COctober 19 and 26,
1998. Def ense counsel also introduced an |RS Currency
Transaction Report recording a $12,000 transaction i n Novenber,
1997, between Jinmenez and Trueber. According to that report,
Trueber's addr ess was 46 Crescent Street, Lawr ence,
Massachusetts.

In addition to the wre transfer records, the
governnment al so introduced on the fourth day of trial two hand-
witten and signed Western Union transfer fornms that it had
obt ai ned pursuant to the Mutual Legal Assistance Treaty between
the United States and Aruba. Such forms nust be conpleted by
the recipient of a wire transfer, and these apparently had been
filled out and endorsed by Lemmerer and Trueber in connection
with the transfers they each received on February 26, 1999. As
the governnent |ater explained, it had received the transfer
fornms after the trial had begun, and, therefore, they were not
turned over to the defense prior to trial and were not addressed
in the pre-trial conference regarding the other Western Union

records.



Upon i nspecting the fornms, defense counsel noticed t hat
bot h appeared to have been conpleted (if not signed) by the sane
person, presumably Trueber. Such a finding would support
Lemrerer's claimthat Trueber had arranged for the noney to be
wired in Lemrerer's nane, but that it was not truly intended for
him  Accordingly, counsel set about trying to obtain simlar
transfer forms for the other wire transactions in October, 1998,
and February, 1999, hoping to get nore exanples of Trueber's
handwiting. Western Union, however, refused to give her the
forms, referring her instead to the governnent's subpoena.
Convinced that the government already had the docunments she
sought, defense counsel filed a notion to conpel discovery and
for a continuance on the sixth day of trial.

The governnment denied having the transfer forns.
| ndeed, the prosecutor stated unequivocally that “every docunent
that we've received from Western Union we have turned over to
[ defense counsel].” In response to prodding fromthe district
court, the prosecutor confirmed that the governnment had

]

requested (and disclosed to the defense) all docunents”
relating to Trueber and Lemrerer, wthout Ilimt of tine.
Satisfied that defense counsel had seen “everything the

government has,” the court refused to grant a continuance, but
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nevert hel ess agreed to enter an order directed at Western Uni on
conpel ling the production of the docunents.

That evening, attorneys for the prosecution faxed
def ense counsel three new Western Union records involving wire
transfers to and from Trueber in 1997. Specifically, the
records showed (1) a wire transfer on Septenber 22, 1997, from
Raphaela Rosario in Lawence, Massachusetts, to Trueber in
Aruba; (2) a wire transfer on Cctober 23, 1997, fromJuan Al bert
Rodriguez in Lawence, Massachusetts, to Trueber in Aruba; and
(3) a wire transfer on Novenmber 20, 1997, from Trueber in
Bost on, Massachusetts, to Karl Brandstatter in Aruba.

During a sidebar conference the next day (the seventh,
and second-to-last, day of trial), the prosecutor explained
that, after receiving the initial batch of documents (which had
been turned over to defense counsel), the government received
“anot her traunch [sic] of docunents that related only to M.
Trueber, and those docunents were not within the period of the
conspiracy, [but] were from 1997 in fact, and we put those in a
separate file an stashed them away for M. Trueber's trial.”
After the conference the previous day, he continued, governnent
attorneys had doubl e-checked their files to confirmthat they
had gi ven defense counsel all the Western Union materials. On

t he suggestion of one of the custons agents, they checked the
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separate file for Trueber's trial, and there found the three
additional records at issue. Those records, the prosecutor
poi nted out, were not “responsive to the nmotion to conpel
[di scovery], they relate to 1997 transactions and they do not
i nclude any handwitten receiver docunents.”

Unsati sfied by t hat expl anati on, defense counsel argued
that, in light of the previous trial, the prosecution was “well
aware of the defense in this case.” Accordingly, it was
“di si ngenuous for the governnment to stand before the Court and
say that they had a separate, independent parallel investigation
going on into M. Trueber . . . in an effort to keep docunents
that potentially could exonerate M. Lemrerer fromthe defense.”
Def ense counsel explained that the 1997 records

show] that M. Trueber had a plan in effect

years before M. Lemerer met M. Trueber.

Therefore, to the extent M. Lemrerer's

signature is on that Western Union formit

cl early exonerates hi mbecause his signature

is only on one formand M. Trueber has been

engaged in at | east eight, now eight, which

I didn't know pri or to yest er day,

transactions with Western Union.

Therefore, she concluded, the governnent's “refusal” to disclose

the records to the defense was error under Brady. As a renedy,

def ense counsel requested that “all Western Union docunents be
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excluded fromthe trial.”? Gven that both the defense and the
prosecution already had introduced several such docunents,
def ense counsel's proposed renmedy woul d have entailed striking

evi dence previously admtted and published to the jury. The

district court denied the notion, explaining, “I don't think
these are Brady material. | think the governnment has made the

di scl osures which are required under the rules.”

Def ense counsel introduced the three 1997 records into
evidence the next day (the last day of the trial).® In her
cl osing argunent, she incorporated the records into the general
t hene of Lemrerer’s defense: that he had been used by Trueber,

the experienced drug snuggler. Lemerer's “age and other

2 We recognize that, ordinarily, the proper course for
def ense counsel wupon |earning that the governnent did not
promptly di sclose potentially excul patory evidence is to request
a continuance so that she can regroup and respond effectively to
the newinformation. See United States v. Osorio, 929 F.2d 753,
758 (1st Cir. 1991) (noting that defense counsel normally nust
request a continuance in order to preserve claimthat defense
was prejudiced by delayed disclosure of material evidence).
Nevert hel ess, counsel's request to exclude all the Western Uni on
docunments was adequate to preserve Lemmerer's Brady claimfor
appeal .

3 Thus, when they retired for their deliberations, the jury
had before themten Western Union wire transfer records. Five
records, introduced by the governnment, showed wire transfers
during the period of alleged conspiracy between Lemerer and
Trueber. Most of those transfers involved either Trueber or co-
conspirator Jinenez, but one was directed to Lemmerer. I n
response, defense counsel had introduced five other records
showing wire transfers to and from Trueber in the years
precedi ng the conspiracy.
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physical limtations,” defense counsel told the jury, “make him
vul nerable to being used . . . by soneone younger, nore
sophi sticated, and definitely nore versed in traveling fromthe
Dom nican to the United States to Aruba and having wre
transfers sent back and forth.” O the two nen, she conti nued,
it was Trueber who had a preexisting connection to Lawence, as
evi denced by “the financial docunents going back as far as '97.”
Def ense counsel also urged the jury to “look at the docunents
concerni ng Johannes Trueber. Look at the noney he spends.”
Finally, she used the records involving transfers to and from
Trueber to remobve the sting from the February 26, 1999, wre
transfer to Lenmmerer, explaining that “Johannes Trueber needed

Lemrerer on this day because it's the only day that there are

two transactions. The only day.”

2. Anal ysi s
On appeal, Lemmerer argues that the governnent's

failure to disclose imediately the Wstern Union records

violated his rights under Brady. In analyzing that claim we
will assume, arguendo, that the Western Union records fall

within the category of evidence to which Brady applies. On that
assumption, the governnment was obligated to disclose them
promptly if they were both “favorable” to Lemmerer's defense,

and “material.” 373 U.S. at 87. Evi dence is “material” for
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“woa

Br ady purposes if there is a reasonable probability that, had
t he evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.'” Kyles v. Witley, 514

U.S. 419, 433 (1995) (quoting United States v. Bagley, 473 U. S.

667, 682 (1985) (Blackmun, J.)). I n determ ni ng whether the
evidence at issue satisfies the materiality standard, “[t]he
guestion is not whet her the defendant would nore |ikely than not
have received a different verdict with the evidence, but whether
in its absence he received a fair trial, understood as a trial
resulting in a verdict worthy of confidence.” Strickler wv.

Greene, 527 U. S. 263, 289-90 (1999); see also Bagley, 473 U S.

at 675 (explaining that prosecutor is obligated to disclose
evidence that, if suppressed, would “deprive the defendant of a
fair trial”).

The same standard applies when the claim is one of
del ayed disclosure rather than conplete suppression. However,
in delayed disclosure cases, we need not reach the question
whet her the evidence at issue was “material” under Brady unl ess
t he defendant first can show that defense counsel was “prevented
by the delay from using the disclosed material effectively in
preparing and presenting the defendant's case.” lngraldi, 793
F.2d at 411-12. The *“principal concern” in such cases is

“whet her the failure to supply the information in a seasonabl e
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fashion caused the defense to change its trial strategy.”

United States v. Joselyn, 99 F.3d 1182, 1196 (1st Cir. 1996).

Thus, the defendant nust show that “learning the information
altered the subsequent defense strategy, and [that], given
ti meous disclosure, a nore effective strategy would |likely have

resulted.” United States v. Devin, 918 F.2d 280, 290 (1st Cir.

1990). He “cannot rely on wholly concl usory assertions but nust

bear the burden of producing, at the very least, a prima facie

showing of a plausible strategic option which the delay
foreclosed.” 1d.

Lemmerer has not satisfied that threshold burden.
| ndeed, he does not even attenpt to explain howthe governnment's
failure to disclose pronptly the 1997 records altered his
def ense strategy. I nstead, he argues that defense counsel
“woul d have [had] docunentary evi dence” that Trueber had a drug
smuggl ing operation in place years before he net Lemerer if the
governnment had disclosed the evidence nore pronptly. G ven
Lemrerer's “innocent dupe” defense, the argunent goes, “the nore
evidence admtted concerning the expertise, experience and
success of Johannes in smuggling drugs . . . the nmore M.
Lemrerer's chances for acquittal inprove.”

The difficulty with that argument is that the 1997

records were admtted into evidence, and defense counsel
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incorporated them ably into Lemerer's existing defense.
Lemmerer's counsel enphasized in her opening statenment that
Lemrerer had been an “unwitting pawn” in Trueber's scheme. She
pressed that defense theory as the trial progressed,
suppl enenting it when possible with docunentary evidence that
Trueber had engaged in simlar activity in previous years. The
1997 records fit neatly into that strategy. Accordingly, after
i ntroducing themon the last day of trial, defense counsel used
the records in her closing argument to support the theory that
Trueber was a sophisticated and experienced drug smuggl er who
duped Lenmerer into participating in his schene.

In short, nothing in the record indicates that the
governnment's delay in disclosing the 1997 records “forecl osed”
a “plausible strategic option,” Devin, 918 F.2d at 290, or
prevented defense counsel from using them effectively, see
Ingraldi, 793 F.2d at 411-12. Therefore, even assum ng that the
Western Union records qualified as Brady material, the
governnment's failure to disclose them pronptly did not violate
the strictures of Brady.

B. Jury |ssues

Lemrerer maintains that a newtrial is required because

the district court responded inadequately to a juror's request

to be excused from the ongoing deliberations. That error, he
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argues, resulted in a violation of his rights wunder the
Constitution and the Federal Rules of Crim nal Procedure.

1. Fact ual Backgr ound

The relevant facts are as follows. On the norning of
t he second day of deliberations — Thursday, Decenber 23 - the
jury sent out a note asking for a transcript of Lemrerer's
testimony. The judge informed themthat the transcript was not
ready at that time, and |ikely woul d not be conplete until early
the next week. Accordingly, he instructed them to continue

their deliberations based on their own recoll ecti ons and not es.

At approximtely 12: 30 t he sane day, the judge received
a second note, this time fromJuror 36. The note read:

| am asking to be excuse [sic] from this

jury as soon as possible. [Juror's

signature.] If not | am | eaving.
The judge net pronptly with Lemmerer, his counsel, and the
prosecutor, and proposed to tell the jury to suspend its

del i berations for lunch so that he could neet with Juror 36. He

expl ai ned further what he planned to do:

|l will start out by telling her that she is
not to tell me anything at all, anything,
about what is going on in that room But in
fairness | need to know whether sonething
else is bothering her. And we'll see what
she says. If I am satisfied that what is

bot hering her is fromw thin that room and
not sonething else entirely, then | conceive
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it my duty to tell her that she cannot be

excused, she is to go back into that room

and end on that.
After a brief colloquy with the prosecutor, the judge reiterated
that if it appeared that Juror 36 sinply was unconfortable
because she found herself disagreeing with the other jurors, he
would require her to return and deliberate, “but wth no
suggestion that she has to agree.” Defense counsel told him
“[w] hat you propose is fine.”

The judge then nmet with Juror 36, with counsel present.
As prom sed, he began by telling her that he did not want her to
tell him what was going on in the jury room He then asked
whet her sonmething was making her unconfortable, and, if so,
whether it was related to the case. Juror 36 said that, “[i]t
has sonmething to do with this case and it's nmy service as a
juror.” The judge therefore instructed her to return to the
jury room and continue her deliberations, repeating his earlier
statement to counsel that he could not excuse a juror from
service sinply because she was “unconfortabl e about whatever is
going on in the jury room”

Juror 36 refused, however, saying, “No. No. No. I'm
not goi ng back.” The judge adnoni shed her:

Well, that is your duty. You nust go back.

And you nust continue to deliberate with the

other jurors. | do not for a nonent suggest

that you surrender or alter any view or
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anyt hing you may have said or thought about

the case, that's for you to decide, for you

to consider, but you are chosen as a juror,

as one of the judges in this case.
Still, Juror 36 did not relent. Instead, she stated that “[i]f
| go back I'mnot going to say anything. |'mnot even going to
put forth a verdict or anything. I don't want anything to do
with this.” The judge rem nded her again of her duty as a
juror, explaining, “[y]J]ou re chosen to be a juror in this case.
And a verdict in a case nust be unaninous. So | cannot tell you
how to deliberate or what to do. And I'mnot. You do what you
think is just and fair in this case, and what you decide is just
and fair and fine.” Juror 36 continued to insist that she would
“not go back,” adding that if there was a penalty, she woul d be
willing to pay the fine. “There' s no fine,” the judge told her.
“There’s no fine. It's your duty. So you nmust go back. So, go
back, have lunch, and then continue your deliberations. That's

the order of the Court.”

The clerk escorted Juror 36 back to the jury room and

the judge turned to counsel, seeking their reaction to the
i nt er change. “VWhat do you think?” he asked them “Any
objections to anything | said to her?” Lemmerer's counsel
responded, “No.” The prosecutor, however, stated that he had “a
concern,” although not with the judge's remarks. Rat her, he
expl ai ned:
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| have serious concerns based on her

repeated, repeated refusals in saying to the

Court that even if 1'm going back in there

" mnot going to say anything and that she's

not following the Court's instruction if

she's not deliberating. And | woul d ask

that the Court excuse her. But I'mgoing to

take an opportunity to look at the law if

that's beyond your power, but | do believe

it's within your power
After prompting fromthe court, defense counsel agreed that she
too “would like to go and research it first before | make any
determ nation.” The judge then asked, “[h]ow do you feel as a
practical matter in this sense. . . . [I]f you both agree | can
excuse her. And then | have two options. | can . . . send in
the alternate, or | can go down to el even, and just have them
continue deliberating. Do you want to express yourself on that?
Do you want to think about it?” Defense counsel indicated that
she would like to “think about it and do sonme research.”

After some further discussion, the judge, defense
counsel, and the prosecutor agreed that the attorneys would “go
and think about it.” Wen and if they cane to an agreenent “as
to any course of action,” or if either party “want[ed] to be
heard to ask [the judge] to do sonething |l egally,” counsel woul d
so informthe court. In the nmeantinme, the jurors would resune

deli berations as soon as they finished l[unch, wthout any

further instructions.
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The jurors began to deliberate again slightly before
1:00 p.m Hal f an hour l|ater, they sent out another note,
reading: “We are at a standstill. We feel that we need the
court transcripts [of Lemrerer's testinmony] to help us nove
forward.” By that time, the judge had |earned that the
transcript could be ready by the foll ow ng Monday, Decenber 27.
He determ ned that the best course was to adjourn for the
Christmas holiday a few hours early that Thursday, with the jury
to resune deliberations at 9:00 a.m on Monday.

Al t hough the record is somewhat unclear on the point,
it appears that Juror 36 arrived at the courthouse l|ate on
Monday, Decenber 27, and, as a result, court did not resune
until approximately 10:30 a.m Before sending the jury out to
continue its deliberations, the judge went through the usual
guestions regarding nedia reports and discussion of the case
over the three-day weekend. The jurors disclosed no problens.
The judge then gave themthe transcript of Lemrerer’s testinony
t hey had requested the previous Thursday, and instructed themto
resume their deliberations. Nei t her | awyer objected to Juror
36's continued service.

After slightly |l ess than two hours of deliberation, the
jury returned a verdict of guilty on both counts. Juror 36 gave

no indication that she did not agree with the verdict, or that
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she had not voted either way. Defense counsel did not request

that the jury be poll ed.

2. Anal ysi s

Lemrerer contends that the sequence of events | eading
up to the verdict entered on Decenber 27 resulted in "a

fundamental violation of [his] right to a jury trial guaranteed

by the Sixth Amendnment to the Constitution.” H's argunment is
difficult to decipher, and seens to proceed along two
contradictory lines. In his opening brief, Lemerer appears to

contend that the district court erred in allowing Juror 36 to
remain on the panel after she stated that she would not
participate further in the deliberations. Thus, portions of his
bri ef suggest that the court should have excused Juror 36 under
Rul e 23(b) of the Federal Rules of Crim nal Procedure, which
permts a verdict to be rendered by eleven jurors if the judge
concludes that it is “necessary” to excuse a juror for “just
cause” after deliberations have begun.

In his reply brief, however, Lemerer explicitly
di savows any reliance on Rule 23(b). Instead, he seens to argue
that the district court erred in failing to ensure that Juror 36
would stand firm in her independent judgnent in the face of

pressure fromthe other jurors. In his view, Juror 36 was the
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sol e hol d-out for acquittal, an unconfortable role that pronpted
her request to be excused from the panel. Al t hough Lemmrerer
concedes that the district court's response to her note was
“i mmedi at e and thorough,” he maintains that the judge failed to
persuade Juror 36 to honor her oath. | ndeed, by instructing
Juror 36 to “do what you think is just and fair,” the judge
encouraged her to “acquiesce in a verdict if she was so
di sposed.” As a result, Juror 36 did not take an active role in
the jury's deliberations in the afternoon of Decenber 23 and t he
nmor ni ng of Decenber 27. Content to go along with whatever the
ot her el even jurors chose to do, Juror 36 gave up any attenpt to
convince them of Lemmerer's innocence, and her vote to convict
hi mdid not reflect her true belief that he should be acquitted.
In that sense, Lemmerer concludes, the verdict announced on
Decenber 27 did not represent the judgnment of all twelve jurors.

As t he governnment points out, Lemerer did not present

either of those clainms to the district court.#* Accordingly, he

4 The governnent al so argues that Lemrerer wai ved any cl aim
that the district court should have excused Juror 36 under Rule
23(b) by “affirmative[ly] accept[ing]” the judge's decision to
return Juror 36 to the panel on the afternoon of Decenber 23.
Thus, the governnment contends that we cannot review Lemrerer's

claimeven for plain error. United States v. O ano, 507 U S
725, 732-33 (1993) (explaining that waiver of a right
extingui shes all appellate review). We di sagr ee. Al t hough

Lemrerer certainly forfeited any objections to the district
court's handling of Juror 36 by failing to raise them pronptly,
his silence does not constitute an “intentional relinquishment
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is not entitled to a new trial unless he can satisfy the
exacting plain error standard. In order to prevail, Lemerer
must show “(1) that an error occurred (2) which was clear or
obvious and which not only (3) affected the defendant's
substantial rights, but also (4) seriously inpaired the
fairness, integrity, or public reputation of judicial

proceedings.” United States v. Gonez, 255 F.3d 31, 37 (1st Cir.

2001) (citing United States v. d ano, 507 U. S. 725, 732 (1993)).

We turn first to the claim that the district court
erred in permtting Juror 36 to remain on the panel w thout
further questioning or instruction. Trial judges enjoy broad
di scretion in determ ning how best to respond to problens of
jury managenent, and normally we will not reverse unless the
judge's choice anong the various avenues avail able was patently

unr easonable. See, e.qg., United States v. Balsam 203 F.3d 72,

86 (1st Cir. 2000) (explaining that trial judge's response to
al | egati ons of juror m sconduct is reviewed for “patent abuse of

di scretion”); United States v. Rowe, 144 F.3d 15, 20 (1st Cir

1998) (“[We will not intervene unless the trial court's denial
of a cause-based challenge to a juror [under Rule 23(b)]

constitutes a 'clear abuse.'”); United States v. Anquilo, 897

or abandonment of a known right,” as required for a finding of
wai ver. 1d. at 733 (internal quotation marks omtted).
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F.2d 1169, 1185 (1st Cir. 1990) (“Substantial deference is due
the trial court's exercise of its discretion in handling
situations involving potential juror bias or msconduct.”).
That deference stens from our recognition that, “[i]n managi ng
juries, trial judges are constantly faced wth practical
probl enms, ranging fromjurors' dentist appointnments to personal
di sputes anmobng jury nmenmbers to rare famly tragedies

Quite often sone costs or risks attend every alternative open to

the court.” United States v. Chorney, 63 F.3d 78, 81 (1st Cir.

1995). Accordingly, “[w here the trial judge takes the tine to
hear counsel and thoughtfully weighs the options, we wll not
second guess the decision unless the balance struck is

mani festly unreasonable.” ld.; see also United States wv.

Barone, 114 F.3d 1284, 1307 (1st Cir. 1997) (“The trial judge
has substantial discretion under Rule 23(b) to renove a juror
after deliberations have comenced where the judge has
determned that the juror's ability to perform her duties has
been inpaired.”). OQur reviewis even nore circunmscribed where,
as here, defense counsel did not raise a contenporaneous
objection to the trial judge's chosen course of action.

We find no error, plain or otherwise, in the district
court's decision to keep Juror 36 on the panel. Faced with a

recalcitrant juror, the judge took an emnently reasonable
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course, rem nding Juror 36 several times that it was her sworn
duty to continue deliberating and ordering her to do just that.
In light of those adnonitions, the judge apparently concl uded
that Juror 36 would continue to deliberate in good faith. Qur
cases nmake clear that “[t]he judgnent of the trial judge, who
can appraise the jurors face to face, deserves great weight.”

United States v. Walsh, 75 F.3d 1, 7 (1st Cir. 1996). We

certainly “have no occasion to upset [the judge's] on-the-spot
judgment which, if not reflecting the only way the matter coul d
have been handl ed, reflected a rational and fair disposition.”

United States v. Corbin, 590 F.2d 398, 401 (1st Cir. 1979).

We turn, then, to Lemerer's argunent that the jury's
verdi ct was not truly unani nous. See Fed. R Crim P. 31(a)

(stating that verdict “shall be wunaninous”); Richardson V.

United States, 526 U S. 813, 817 (1999) (stating that “a jury in

a federal crimnal case cannot convict unless it unaninously
finds that the Governnment has proved each el enment”); Johnson v.
Loui si ana, 406 U. S. 366, 369-71 (1972) (Powell, J., concurring)
(reasoning that unanimty in federal crimnal jury trials is
constitutionally required, and citing cases to that effect). As
noted, Lemrerer's opening brief focuses primarily on the
district court's decision to return Juror 36 to the panel after

their meeting on Decenber 23. Only in his reply brief did
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Lemrerer disavow any reliance on Rule 23(b) and articul ate
explicitly his unanimus verdict claim As a general rule, we
will not consider argunents nade for the first time in a reply

bri ef. See, e.9., N. Am Specialty Ins. Co. v. Lapalne, 258

F.3d 35, 45 (1st Cir. 2001).

Even if a wunanimty claim could be eked out of
Lemrerer's opening brief, we would find no error. Put sinply,
there is no evidence that the verdict was not unanimus. There
was no indication on Decenber 27 that Juror 36 disagreed wth
the verdict or had not joined in reaching it. If, as he now
argues, Lemmerer believed he was about to be convicted on the
judgnment of only eleven jurors, he should have exercised his
right to poll the jury individually before the verdict was
recorded, so that “any doubts whatever about the state of the
jurors' mnds could have been cleared up and appropriate action

taken before the jury was dism ssed.” United States v. Luciano,

734 F.2d 68, 70 n.1 (1st Cir. 1984) (internal quotation narks

omtted). Rule 31(d) of the Federal Rules of Crim nal Procedure

provides that, “[a]fter a verdict is returned but before the
jury is discharged, the court shall, on a party's request,
poll the jurors individually.” The rule is designed for cases

precisely like this one, to “enable the court and the parties to

ascertain with certainty that a unani nous verdict has in fact
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been reached and that no juror has been coerced or induced to
agree to a verdict to which he has not fully assented.” M randa

v. United States, 255 F.2d 9, 17 (1st Cir. 1958).

Lemmerer points out that Juror 36's note — and her
comments to the district court during their neeting on Decenber
23 — revealed her intention to cease deliberating if forced to
remain on the panel. Mor eover, the jury returned its verdict
relatively quickly after Juror 36 returned, suggesting (Lemrerer
mai nt ai ns) that Juror 36 acquiesced in the judgnent of the other
el even jurors. |In these circunstances, Lemerer insists that a
non- unani nous verdict may be “inferred from the facts.” We
di sagr ee. As we explained above, the trial judge reasonably
concl uded that Juror 36 would follow his instructions and resune
del i berations, and we see no reason to doubt that judgnment.

Qur conclusion is bolstered by the “longstanding
presunption that jurors normally follow the instructions given

them by the trial court.” United States v. Rullan-Rivera, 60

F.3d 16, 20-21 (1st Cir. 1995); accord 4d ano, 507 U S. at 740

(“[lIt is] the alnost invariable assunption of the |aw that
jurors follow their instructions. [We] presunie] that jurors,
conscious of the gravity of their task, attend closely the
particul ar |anguage of the trial court's instructions in a

crimnal case and strive to understand, make sense of, and
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follow the instructions given them” (internal quotation nmarks
and citations omtted)). Lemrerer contends that we should
i gnore that presunption here, since Juror 36 specifically stated
that she would not obey the district court's orders. However
the record indicates that Juror 36's threats were just that.
For exanple, contrary to her statenent that she would
“not go back,” Juror 36 returned to the jury room after her
conversation with the district court judge. Even nore telling,
the jury sent out a note indicating that they were still
deadl ocked in the afternoon of Decenmber 23, after Juror 36
returned from her nmeeting with the judge.® That note suggests
that, contrary to her statenment that she would not *“say
anything” if forced to return to the jury room Juror 36
continued to participate in the deliberative process. Finally,

contrary to her statement that she would “not put forth a
verdict or anything,” Juror 36 evidently did vote on Decenber
27. Lemmerer does not argue otherwise; his claimis sinply that
Juror 36 did not truly agree with the vote she cast.

I n sum our review of the record gives us no reason to

disturb the tinme-honored presunption that, “when the jury

S Lemmerer's opening brief states erroneously that the jury
di d not engage in any deliberations in the afternoon of Decenber
23, but instead was excused i medi ately after |unch.
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returns fromits deliberations to announce its verdict it has
obeyed the court's instruction that if a verdict is returned it

must be a unani nbus one.” United States v. Shepherd, 576 F.2d

719, 724 (7th Cir. 1978) (citing 2 Hale, History of the Pleas of

the Crown 299 (1st Am ed. 1847)).

Affirned.
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